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OVERVIEW © The Bill of Rights Institute, All rights reserved
This year is the 60™ anniversary of the landmark property case US v. Causby (1946). In this case,
the Court held that owners of a chicken farm had to be compensated for the lost value of their
land, when the government’s actions made farming on the land impossible.
RESOURCES

e http://caselaw.Ip.findlaw.com/scripts/getcase.pl?court=US&vol=328&invol=256

e http://press-pubs.uchicago.edu/founders/tocs/amendV_due process.html

e http://www.law.umkc.edu/faculty/projects/ftrials/conlaw/takings.htm

ACTIVITY

Lee and Tinie Causby bought 2.8 acres of land, intending to raise a chicken farm. The
fact that the land was just one third of a mile from an airport didn’t concern them, as it was a
small, municipal airport that was little used. But several years later, the military began using the
airport. Army bombers and transports would fly sixty feet over their house, skimming just
eighteen feet above the tallest trees. The roar and glare of the planes disturbed the Causbys’
sleep. Even worse, the noise was so loud that their chickens would fly into walls from fright and
die. Sometimes half a dozen chickens would die in a single day, and eventually 150 of their
chickens were dead. It became impossible for the Causbys to sustain their once-successful farm.

The Causby’s believed that their Fifth Amendment rights had been violated. The Fifth
Amendment says in part, “Nor shall private property be taken for public use, without just
compensation.” Though government had not physically taken the Causby’s property from them,
they believed they were entitled to compensation because the government’s actions had made it
impossible for them to use their property as a chicken farm. The case eventually went to the
Supreme Court.

The government argued that the Causbys’ property had not been taken, as the government
had not physically intruded on their land. Furthermore, people could not be said to own all the air
above their land, because this would make it impossible for the United States to control its own
airspace. Finally, the planes were taking off and landing at legal altitudes.

The Court agreed with the Causbys, finding that the government’s actions amounted to
what is called a “partial taking.” The Court held, “The flight of airplanes, which skim the surface
but do not touch it, is as much an appropriation [taking] of the use of the land as a more
conventional entry upon it.” The Court held that the facts of the case “plainly establish[ed] that
there was a diminution in value of the property and that the frequent, low-level flights were the
direct and immediate cause.... The result was the destruction of the use of the property as a
commercial chicken farm.” Therefore, the Causbys had to be compensated for the lost value of
their property.

The Supreme Court case US v. Causby highlights the constitutional principle that the
government must pay owners for the lost value of their property, sometimes even in cases where
the government did not physically take the land away.

QUESTIONS
1. How did the Army’s use of the airport affect the Causbys’ farm?
2. Why did the Causbys believe they were entitled to just compensation?
3. How did the Supreme Court rule, and why?
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4. What kinds of government intrusion do you believe should be considered a “partial
taking,” entitling the owner to just compensation under the Fifth Amendment? Should the
following be considered partial takings?

e A state government enacts a temporary ban on new construction in an area;
landowners cannot build on their property for an indefinite but temporary period.

e A state government enacts a permanent ban on new construction in an area;
landowners cannot build on their property.

e A local ordinance grants a cable company permanent access to parts of an
apartment building in order to maintain the cable lines.

e The owner of a private bookstore argues that the new public library has driven his
store out of business.
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ANSWERS

1.

2.

The noise and glare from planes disturbed the Causbys’ sleep; the noise from the planes
also caused their chickens to die and made it impossible for them to sustain their farm.
The Causbys argued that the government had caused them to lose the value of their land,
and that they were therefore entitled to just compensation.

The Court agreed with the Causbys, finding that because the government directly caused
a diminution of a property’s value, that a partial taking had occurred. The Causbys were
entitled to just compensation.

Answers will vary. The first three scenarios are based on actual Supreme Court cases:
respectively, the Court found there was no taking in Tahoe Sierra Preservation Council,
Inc. v. Tahoe Regional Planning Agency (2002); the Court did find takings in Lucas v.
South Carolina Coastal Council (1992), and Loretto v. Teleprompter Manhattan CATV
Corp. (1982).
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